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Legislative Update 
On July 30, 2015, the Senate Energy and Natural Resources Committee reported out the bipartisan 
energy bill entitled The Energy Policy Modernization Act of 2015.  Key provisions of the bill focus on 
energy efficiency, modernization of energy infrastructure, increasing renewable and traditional energy 
supply resources, accountability reforms, and conservation.  As originally proposed, the bill contained a 
significant number of provisions designed to improve federal licensing of non-federal hydropower.  
During mark-up of the bill, Ranking Member Maria Cantwell (D-WA) offered an amendment to strike 
changes to agency mandatory conditioning authority under sections 4(e) and 18 of the Federal Power 
Act (FPA), but committed along with Chair Lisa Murkowski (R-AK) to continue discussions on resolving 
problems with these sections.  As reported out of committee on July 30, the bill still retains a number of 
hydro provisions.  Among them are provisions to designate the Federal Energy Regulatory Commission 
(FERC) as lead agency for coordinating federal authorizations from all agencies needed to develop a 
project, and to authorize FERC to refer agency disputes to the Council on Environmental Quality.  The 
bill also requires resource agencies to give equal consideration to developmental and non-
developmental values when imposing all mandatory conditions or prescriptions, and not just when 
evaluating alternative conditions proposed by licensing participants.  The bill expands the definition of 
renewable energy for federal programs to include all forms of hydropower, and extends the terms of 
preliminary permits and permit extensions.  The bill also extends the start of construction date for hydro 
projects from 2 to 8 years.  The bill establishes a voluntary pilot program in which FERC and federal and 
state resource agencies would conduct basin-wide studies to inform future relicensing of projects in the 
basin.  Licensees participating in the voluntary program would be eligible for a license extension of up to 
8 years.   

In addition, the Energy Policy Modernization Act of 2015 also proposes to extend the eligibility window 
for the hydropower production incentives under the Energy Policy Act of 2005 (EPAct 2005).  Under this 
program, the Department of Energy is authorized to make incentive payments to owners or operators of 
qualified hydroelectric facilities based on the number of kilowatt hours of hydroelectric energy 
generated by the facility during the incentive period.  Currently, the incentives only apply to projects that 
added a turbine or other generating device at an existing dam or conduit between 2005 and 2015.  
Section 3002 of the Energy Policy Modernization Act of 2015 proposes to extend the eligibility window to 
projects that add a turbine or other generating device between 2016 and 2025.   

 

 

 

 

 

SPOTLIGHT: 
[Staff member] 

 

Van Ness Feldman is home to 

the premier hydropower law 

practice in the United States 

and to one of the largest and 

most experienced teams of 

attorneys available.  

Our current and recent matters 

involve over 50 percent of all 

installed hydroelectric capacity 

in the country. 

Additionally, the firm advises 

developers of new hydropower 

projects, including conventional 

large and small hydro, pumped 

storage, and emerging 

technologies using wave and 

tidal energy. 

 

Upcoming Speaking Engagements 

• Mike Swiger and Sharon White, 
National Hydropower Association 
Alaska Regional Meeting, 
Anchorage, AK, August 18-20, 
2015 
 

Recent Hydro Publications 

• Mike Swiger and John Clements, 
Preparing for the Future: An 
Indepth Look at the Issues Facing 
US Hydroelectric Licensing, 
International Water Power & Dam 
Construction Magazine (June 
2015).  To access the article, click 
here.  

http://www.vnf.com/KnowledgeCenter.aspx?SignUp=True
http://www.vnf.com/mswiger
http://www.vnf.com/swhite
http://www.vnf.com/mswiger
http://www.vnf.com/jclements
http://viewer.zmags.com/publication/7d487ba2#/7d487ba2/2
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The Energy Policy Modernization Act of 2015 also includes provisions to benefit marine and hydrokinetic 
research and development.  The bill expands the marine and hydrokinetic renewable energy research 
and development program established under the Energy Independence and Security Act of 2007 (EISA 
2007) to include current, tidal, wave, and thermal technologies, and adds FERC as a consulted agency for 
the program.  The bill authorizes the National Marine Renewable Energy Research, Development, and 
Demonstration Centers established under EISA 2007 to participate in demonstration projects, support 
in-water testing, support arrays of technology devices, and serve as information clearinghouses for 
marine and hydrokinetic technology.  The bill also authorizes appropriations for marine hydrokinetic 
research through fiscal year 2021.  

Senate Finance Committee Supports Two-Year Extension of Production Tax 
Credit and Investment Tax Credit 
On July 21, the Senate Finance Committee voted by a wide margin to extend by two years the 
production tax credit (PTC) and the election to take the investment tax credit (ITC) for hydropower and 
marine energy facilities for qualifying facilities on which construction begins before January 1, 2017.  The 
vote was 23 to 3.  The credits expired at the end of 2014.  The PTC and ITC extensions are part of a tax 
extenders package that now awaits action by the full Senate.  They will also need to be passed by the 
House Ways and Means Committee and the full House of Representatives and signed by the President 
before becoming law.  The timing of action on tax extenders in the House is uncertain.  

As reported in the January 2015 newsletter, the PTC and ITC were originally included in the EPAct of 
2005 (effective beginning in 2006).  Marine and hydrokinetic projects became eligible for the programs in 
2008.  The hydropower PTC and ITC previously expired at the end of 2013, but were extended 
retroactively through the end of December 2014 by the Tax Increase Prevention Act, which was passed 
by large majorities of the House and Senate.  As reported in the April 2015 newsletter, the Treasury 
Department updated its guidance regarding the beginning of construction in Notice 2015-25, issued in 
March 2015.  

FERC Grants Annual Charges Appeal and Issues 2015 Bills 
On July 2, 2015, FERC issued an order granting an appeal filed by Van Ness Feldman on behalf of a group 
of hydropower licensees of their 2013 administrative annual charges bills.  Section 10(e) of the FPA 
authorizes FERC to collect “reasonable” annual charges from hydropower licensees to reimburse the 
United States for the costs for administration of Part I of the FPA.  In their appeal, the licensees argued 
that the National Marine Fisheries Services’ (NMFS) costs were unreasonable and should not be 
accepted for several reasons.  First, three of the NMFS regions failed to segregate their costs for 
municipal and non-municipal FPA Part I administrative costs under the Commission’s requirements.  
FERC granted licensees’ appeal on this issue, finding that costs from these offices cannot be assessed on 
the licensees under section 10(e).  Second, licensees argued that FERC should deny costs submitted by 
NMFS offices that fail to provide supporting documentation upon request.  Under FERC’s requirements, 
an agency must submit with its cost report a certification from the agency’s Chief Financial Officer that 
the costs are accurate and that documents to support the costs are available for review.  Licensees 
submitted a request for NMFS’s back-up documentation, and certain NMFS offices failed to provide any 
additional back-up documentation to support their costs.  FERC granted licensees’ appeal on this issue, 
finding that costs from these offices cannot be assessed on the licensees under section 10(e).  FERC 
issued credits to the licensees’ accounts for their proportionate share of the NMFS costs rejected under 
the appeal. 

On July 23, 2015, FERC issued its 2015 annual charges bills to licensees, who have until September 6, 
2015 to remit payment.  Licensees who believe their annual charges bill contains an error may appeal 
their bill, but must still pay under protest by FERC’s deadline. 

Spotlight on Tracy Nagelbush 

 
Tracy joined the firm in 2008 after 
starting her career on Capitol Hill.  
Tracy is a member of the firm’s 
public policy practice and focuses 
on energy, transportation and 
infrastructure issues.   
 
Where did you grow up?  

Hollywood, Florida 

Did you have a favorite subject 
in high school?  

Organic Biochemistry   

Did you always aspire to work in 
public policy?  

I started college with aspirations 
to go to medical school but 
quickly realized it was not for me.  
I went through three other 
majors but landed in the political 
science program after an 
internship in DC introduced me 
to the world of public policy.   

What drew you to hydropower?   

My work for then-Congressman 
Jay Inslee (D-WA) shoved me into 
the subject matter in 2007.  In his 
office I handled energy and 
natural resources policy issues in 
a region where hydro issues can 
be quite polarizing.  I quickly 
learned about the politics of 
power marketing 
administrations, tribes, fisheries, 
recreational users and large scale 
shipping industries.  

What aspect of your job do you 
find most rewarding?   

We untangle tough problems 
which are often diverse in nature, 
allowing me to learn new things 
every day.  I also enjoy working 
with people from all interests and 
working the Hill.   

 
 

http://www.vnf.com/3473
http://www.vnf.com/hydro-newsletter-volume-2-issue-4
http://elibrary.ferc.gov/idmws/common/OpenNat.asp?fileID=13920754
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FERC Issues Original Licenses for Two New Projects in Washington  
In late June, FERC issued 50-year, original licenses to the Public Utility District No. 1 of Snohomish 
County, Washington for two new projects in King County, Washington:  Hancock Creek and Calligan 
Creek.  The District pursued each of the 6 MW, run-of-the-river projects as part of its Integrated 
Resources Plan, a long-term strategy for developing renewable energy resources to meet future energy 
loads.  Rather than a traditional dam with reservoir storage, each project will divert water through a pipe 
to a generating turbine and back to the creek.  Van Ness Feldman assisted the District in obtaining the 
new licenses.  

 John Clements, Sharon White , and Julia Wood contributed to this issue.   

John Clements  202.298.1933  jhc@vnf.com 
Tyson Kade  202.298.1948  tck@vnf.com 
Matt Love  206.829.1809  mal@vnf.com 
Brian McManus  202.298.3720  bzm@vnf.com 
Michael Pincus  202.298.1833  mrp@vnf.com 
Chuck Sensiba  202.298.1801  crs@vnf.com 
Mike Swiger  202.298.1891  mas@vnf.com 
Sharon White  202.298.1871  slw@vnf.com 
Julia Wood  202.298.1938  jsw@vnf.com 

© 2015 Van Ness Feldman, LLP. All Rights Reserved. This document has been prepared by Van Ness Feldman for informational purposes only and is not a 
legal opinion, does not provide legal advice for any purpose, and neither creates nor constitutes evidence of an attorney-client relationship. 

 

 

Spotlight Continued 

What would you be doing if you 
weren’t a policy professional?   

Whatever my job, I would likely 
be in a field where I could be 
helping others and learning new 
things.  Most likely, I would be 
working on Capitol Hill.  

What is your favorite snack?  

I love almost any fruit or 
vegetable… and chocolate too!  

What are the last three books 
you read?   

The Washington Century by 
Michael Solomon, Boys in the 
Boat by Daniel James Brown and 
Paris: A Novel by Edward 
Rutherford. 
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