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INTRODUCTION

When it comes to how our communities address flood risk
and protect populations and economies from flooding, no
one government agency is in charge. Instead, there are
multiple agencies at the federal, state, and local levels, and
it can be difficult to figure out which agency carries out
which responsibilities. The number of overlapping issues and
authorities continues to grow as communities become more
aware of flood risk. The goal of this article and an upcoming
seminar in Seattle (more information below) is to shed light
on these complexities and to improve how critical flood risk
decisions are made.

This article focuses primarily on the role of the federal
government through the Federal Emergency Management
Agency (FEMA) and the US Army Corps of Engineers (Army
Corps). It also summarizes how FEMA has responded to
claims that its implementation of the National Flood Insurance
Program has not complied with the federal Endangered Species
Act.

THE PRIMARY FEDERAL AGENCIES

There are two key federal agencies involved in floodplain
management — FEMA and the Army Corps. FEMA is the
federal agency tasked with disaster mitigation, preparedness,
and response and recovery planning. As part of that mission,
FEMA administers the National Flood Insurance Program (NFIP
or Program). The NFIP offers federally backed flood insurance
to homeowners, renters, and business owners in communities
that adopt and enforce local development regulations that meet
or exceed FEMA minimum requirements designed to reduce
flood risk. FEMA is in the business of reducing flood risks by
ensuring that homes in at-risk places are built to particular
standards and insured for flood damage. Below we will discuss
the NFIP program, its finances, and the politics surrounding it.

The Army Corps is a federal agency and branch of the US Army

focused on engineering of critical infrastructure — including
flood risk management facilities and levee safety. The Army
Corps: constructs flood infrastructure; assesses the safety and
stability of flood infrastructure built by others; and permits local
projects that modify Army Corps-constructed infrastructure. In
addition to authorizing flood infrastructure projects constructed
by local and state governments and levee districts, the Army
Corps also constructs projects authorized through the federal
Water Resources Development Act, as discussed below.

STATE AND LOCAL AGENCIES

States have varying levels of participation in floodplain
management and flood control. Some states, such as
California, have a developed system in which multiple state
agencies: perform levee maintenance; fund or carry out levee
improvement projects; establish adequate levels of flood
protection; and issue permits for projects in floodplains. In
Washington, counties and other local governments have
assumed primary responsibility for non-Army Corps flood
control facilities, with episodic support from the State. To
support these efforts, a number of counties have formed Flood
Control Zone Districts to take advantage of taxing authority

to support construction of new flood infrastructure. Also,
throughout the US, cities and counties are typically the primary
land use agencies, controlling local land use decisions including
placement of housing and other structures in flood-prone areas.

THE NATIONAL FLOOD INSURANCE PROGRAM

The US Congress established the NFIP with the passage of
the National Flood Insurance Act of 1968. As noted above,
the NFIP is a federal program enabling property owners

in participating communities to purchase insurance as a
protection against flood losses in exchange for state and
community floodplain management regulations designed to
reduce future flood damages. Participation in the NFIP is



based on an agreement between communities and FEMA. If
a community adopts and enforces a floodplain management
ordinance to reduce future flood risk to new construction in
floodplains, the government will make flood insurance available
within the community as a financial protection against flood
losses.

As part of its administration of the NFIP, FEMA publishes flood
hazard maps called Flood Insurance Rate Maps, or FIRMs.
The purpose of a FIRM is to show the areas in a community
that are subject to flood risks. FIRMs map areas of the country
into Special Flood Hazard Areas (SFHAs), which are areas

with more than a 1% chance of flooding annually. FEMA uses
the information provided in FIRMs to determine insurance
requirements and rates within each mapped community. In
areas mapped as SFHAs, property owners with federally
backed mortgages must purchase flood insurance.

The NFIP was never designed to be actuarially sound. Early

in the Program, Congress authorized substantially reduced
rates for “pre-FIRM” strictures — i.e., structures constructed
before an area was first mapped in the floodplain under the
NFIP. The Program also offers reduced (“grandfathered”) rates
for certain homes and other structures that were constructed
when the flood risk at the particular property was considered
to be less severe than it is today. Moreover, even prior to this
year’s historic hurricane season, Hurricanes Katrina and Sandy
resulted in huge payouts, putting the NFIP about $24 billion in
debt. The Program remains addled by unsustainable debt. The
NFIP embodies the struggle between the Federal government’s
desire to balance its books and the policy implications of
substantially increasing rates, particularly on pre-FIRM and
grandfathered properties that do not — and never did — reflect
the true risk of flooding.

In late October 2017, the House and Senate both passed a
$36.5 billion disaster relief bill that would forgive $16 billion in
debt owed by the NFIP. Congress will also soon be debating
the terms of reauthorization of the Program, which is scheduled
to expire on December 8, 2017. Congress seems particularly
focused on:

e  Shifting some of the flood insurance risk to the private
insurance market;

® Increasing compliance with the mandatory flood insurance
purchase requirement; and

e Finding a way to reduce the cost and risk of “severe

repetitive loss properties” — i.e., properties that flood
frequently and for which NFIP has paid out repeated
claims.

FEMA Borrowing

Congress authorized FEMA to borrow from Treasury when
needed, up to a preset statutory limit. Originally, Congress
authorized a borrowing limit of $1 billion and increased it to
$1.5 billion in 1996. Following the catastrophic hurricanes of
2005, Congress amended FEMA’s borrowing authority three
more times to more than $20 billion. After Superstorm Sandy

in 2012, Congress increased FEMA’s borrowing authority to
$30.425 billion. In January 2017, FEMA borrowed an additional
$1.6 billion, increasing the total debt to $24.6 billion. Before
2005, NFIP was mostly self-sustaining, only using its borrowing
authority intermittently and repaying the loans.

From GAO Report to Congress: GOA-17-425 — April 2017

WATER RESOURCES DEVELOPMENT ACT
How Federal Projects get Approved

The federal Water Resources Development Act (WRDA) is
the primary vehicle through which the federal government
authorizes water resources projects. The Army Corps’ Civil
Works Program (Civil Works) is the nation’s largest water
resources program. Through Civil Works, the Army Corps
plans, constructs, and operates facilities for a wide variety
of purposes, including: navigation; flood control shoreline
protection; hydropower; water supply; and disaster response
and recovery. The Army Corps’ Civil Works priorities are set
by Congress through Water Resources Development Acts
(WRDAs). WRDAs authorize the study or construction of
new projects, or modify existing projects. WRDA legislation
is cumulative, and each WRDA builds on or amends prior
WRDAs.

Historically WRDA reauthorization legislation had been passed
every two years, but recently there have been larger gaps
between WRDAs. The most recent WRDA was passed in
2014 (the previous WRDA was in 2007). WRDA authorization
is typically a two-step process, first requiring Congress to
authorize a particular project, and subsequently to appropriate
funding for such projects. Unfortunately, only a small fraction
of the flood infrastructure projects that begin through the Army
Corps’ Civil Works review process are ultimately authorized,
funded, and constructed.

In the past, WRDA bills would name and authorize funding
for specific projects (also known as “earmarks”). Since 2007,
however, the House has banned earmarks, requiring that
future WRDA bills develop other methods for identifying and
prioritizing funding for water resources projects.

Over the past decade, local interests have increasingly decided
not to wait for the federal government to authorize and
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appropriate funding for water resources projects. Local entities
have instead moved forward to fund local projects with the
promise that if the federal government authorizes the project
later, the locals would get credit for the non-federal share

of the cost of the federal project. Particularly in California’s
Central Valley — where local entities in and around Sacramento
have moved ahead to fund and build local projects for flood
protection — authorization through WRDA has taken on
increased importance. In Washington State, by comparison,
funding comes increasingly from local property taxes through
Flood Control Zone Districts. These Zones implement a novel
and effective partnership between the Washington State
Department of Ecology and The Nature Conservancy known as
“Floodplains by Design.”

FEMA’S OBLIGATIONS UNDER THE ENDANGERED SPECIES
ACT

Over the last two decades, FEMA has come under fire by
numerous environmental groups for not considering the

effect of the NFIP on certain species listed as threatened or
endangered under the federal Endangered Species Act (ESA).
The purpose of the ESA is to ensure that federal agencies
and departments use their authorities to protect and conserve
endangered and threatened species and their critical habitat.
Section 7 of the ESA requires that federal agencies prevent or
modify any projects authorized, funded, or carried out by the
agencies that are “likely to jeopardize the continued existence
of any endangered species or threatened species, or result

in the destruction or adverse modification of critical habitat of
such species.”

FEMA has been sued in Washington, Oregon, and California
for failing to consider the effects of the NFIP on: endangered
salmon; Orca (“killer whales”); and other anadromous (ocean-
going) species. In both Washington and Oregon, those
lawsuits resulted in the National Marine Fisheries Service
issuing Biological Opinions under the ESA directing FEMA to
substantially change the way it operates the NFIP in those
states. [For more information regarding the Washington and
Oregon NFIP Biological Opinions, please see Lawrence and
Mandell-Rice, TWR #152, NFIP: Oregon Communities and
Developers Face Significantly Heightened Standards following
ESA Consultation on the National Flood Insurance Program
(Oct. 15, 20106)].

More recently, FEMA issued a nationwide programmatic
Biological Evaluation (November 2016) pursuant to the ESA
in which FEMA concluded that its implementation of the
NFIP had no effect on threatened and endangered species or
their designated critical habitat. FEMA nevertheless appears
poised to change its implementation of the NFIP to require
local governments to “obtain and maintain documentation
of compliance with the ESA” as a condition of issuing any
development permit within the SFHA, and requiring local
communities to document compliance with the ESA as a
condition of approving any proposal to change a floodplain
map. See FEMA, National Flood Insurance Program Final
Nationwide Programmatic Environmental Impact Statement,
(Sept. 2017).
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A comparison of the maps for the Green River Valley south of Seattle.

On the left is from the 1990s and reflects FEMA assuming the levees met accreditation standards.
The second is the DFIRM (digital r ate map) produced by FEMA in 2010 without that assumption.
Adapted from FEMA sources.
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